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INTRODUCTION

1. This is a civil rights class action on behalf of the approximately 12,000 children who
have the misfortune of being in the long-term foster care — the Permanent Managing
Conservatorship (“PMC”) — of the State of Texas. Far too many children in the state’s PMC —
are subjected to immeasurable and permanent harm, and are deprived of the opportunity for a
safe childhood, all while under the state’s care and protection.

2. Every year, thousands of Texas children are brought into the custody of the Department
of Family and Protective Services (“DFPS” or the “Department”) after being abused or neglected
in their homes. This custody, called “substitute care” in Texas, is intended to be temporary,
lasting only until a child can either safely be returned home or placed with another permanent
family. The state is required to make efforts to achieve one of these outcomes within the first
year that a child is in custody. If the state is not able to achieve reunification or other
permanency within that time, the child is placed in the state’s PMC.

3. Once children enter the state’s PMC, DFPS makes little effort to find them permanent
homes. Instead, these children remain in state custody for many years, and many are abused
while in the state’s custody. In 2009, 6,400 children — over one-quarter of all children in Texas’s
PMC — had been in foster care for more than three years. As of May 2010, roughly 500 children
had been in Texas state custody for more than fen years. These children languish in state care
even though, as of August 2010, nearly three-quarters of children in the state’s PMC were legally
free for adoption. Each year, far too many children leave the state’s PMC only when they turn
eighteen and “age out.”

4. While children are in its custody, the state is legally obligated to provide them with care

and services that meet their individual needs and ensure their safety and well-being, and to find



for them the least restrictive, most family-like placements appropriate to their needs. However,
Defendants fail to meet these obligations. The placements, treatment, and services that Texas
provides to its wards are inadequate, and these inadequacies are only compounded once children
enter the state’s PMC.

5. Many children in the state’s PMC are moved from placement to placement, with little
effective planning and with disregard for the emotional harm that these disruptions cause. As of
2009, children in the state’s PMC who had been in DFPS custody for more than three years had
been in an average of eleven placements.

6. Children in the state’s PMC are placed in large group or “congregate” settings almost
twice as frequently as other children in Texas state custody. In particular, Defendants place
many PMC children in “Foster Group Homes,” a type of placement for seven to twelve children,
without professional staff, that often provides care falling far short of professional standards.

7. Too many Plaintiff Children are placed in restrictive Residential Treatment Centers
(“RTCs”) and remain there longer than appropriate. As of March 31, 2010, three-quarters of the
children in such RTCs in Texas were in the state’s PMC — even though the children in PMC
comprised fewer than half of all children in the state’s custody on that date. Some of these
facilities provide sub-standard care and are harmful to Plaintiff Children. Moreover, these RTCs
are largely concentrated in one area of the state, which means many children who are placed in
them suffer the further emotional trauma of being uprooted from their home communities.

8. In the words of the Permanent Judicial Commission for Children, Youth and Families of
the Supreme Court of Texas (the “Children’s Commission”), Plaintiff Children “are essentially
‘stuck’ and only a small number of them will ever achieve true permanency.”

9. These and other harms to Plaintiff Children are caused by a number of significant



deficiencies in the Texas foster care system, including at least the following:

a. DFPS is severely understaffed, suffers from high staff turnover, and is so poorly
managed that little actual planning takes place for children once the state takes PMC.
Overburdened caseworkers often fail to ensure that children are safe and that they
receive needed services while they are in foster care.

b. DFPS caseworkers fail to develop and implement appropriate permanency plans for
children. Even though over half of all children entering PMC each year are under the
age of seven, DFPS deems many children in the state’s PMC to be “unadoptable” and
makes little effort to find them a permanent and loving home.

c. Defendants fail to ensure that there is an adequate range of placements and services
that meet the needs of children across the state. This uneven distribution means that
many placements disrupt because they are inappropriate or unsupported; it also means
that many Plaintiff Children are, by necessity, placed at great distances from their
home communities.

d. The Department’s oversight of the providers who care for the state’s foster children is
inadequate: DFPS caseworkers do not regularly visit children in their placements to
assure their safety and well-being; the Department does not adequately manage its
contracts to ensure that professional standards are met by the private care providers
operating homes and institutions where the majority of children in the state’s PMC
are placed; and the Department inadequately investigates reports of maltreatment in
care, and imposes insufficient remedial measures and sanctions even when
maltreatment is discovered, creating a continuing risk of harm to children under the
state’s protection.

10. Defendants have long been aware of these and other deficiencies of the Texas foster care
system, yet have failed to effectively address them — leaving many thousands of children to be
harmed while in the state’s care.

11. Texas received a failing grade in a 2002 federal audit of its foster care program, and
performed even worse on certain key measures in a second federal audit in 2008.

12.  In 2004, Texas’s Comptroller released a report on the state’s foster children entitled
Forgotten Children. The Comptroller called on Governor Perry to establish a “Crisis
Management Team” to deal with the problems. Around that time, several reports repeated a

Texas judge’s statement that children in the state’s PMC were “the children that even God has

forgotten.”



13.  In 2006, the Comptroller again urged Governor Perry to take action, noting that in Fiscal
Year (“FY”) 2005 a child in foster care in Texas was statistically four times more likely to die
than a child in the state’s general population.

14.  In 2008, the federal government fined Texas $4 million for not seeing to it that children
in state custody received the number of monthly visits by conservatorship caseworkers that are
required by federal child welfare performance standards. As DFPS Commissioner Anne

Heiligenstein recently noted, the state escaped paying this fine “not because the feds decided we

were right and they were wrong . . . but because they made some computation errors in other
states.”
15.  In January 2010, Commissioner Heiligenstein commented: “When we talked with

children, particularly the teenagers in foster care . . . they are very clear about what we have done
wrong: we have taken them very far from their homes, separated them from their siblings,
disrupted their care and/or moved them to a new foster placement too often.”

16.  In December 2010, the Texas Adoption Review Committee found that the Texas foster
care system “is sometimes doing more harm to our children than good.”

17. Children in Texas’s PMC will continue to be harmed, and their constitutional rights will
continue to be violated, unless and until fundamental changes are made to this damaging system.
Defendants are knowingly failing to discharge their constitutional and statutory obligations to
ensure the safety, permanency, and well-being of the children in the Plaintiff Class, exposing
them instead to harm and risk of harm through the very system that is charged with protecting
them. All members of the Plaintiff Class seek declaratory and injunctive relief to remedy these
violations of their legal rights, and to prevent Defendants from continuing to put them at risk of

harm.



18. This class action lawsuit is the collective cry of Texas’s forgotten children, now
demanding to be remembered.

JURISDICTION AND VENUE

19. This action is brought pursuant to 42 U.S.C. § 1983 to redress violations of the United
States Constitution. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343(a)(3).
20. Venue is proper here, pursuant to 28 U.S.C. § 1391(b), because a substantial portion of
the events or omissions giving rise to the claims occurred in this District, in that:

a. Named Plaintiffs M.D. and T.C. are legal residents of this Division and entered DFPS
custody in this Division;

b. Named Plaintiff D.I. is a legal resident of this District and, along with Named
Plaintiff S.A., entered DFPS custody in this District;

c. at minimum, Named Plaintiffs M.D., D.I., S.A., J.S., K.E., D.P., and T.C. have been,
at times, placed in this District; and

d. Named Plaintiff D.I. is currently placed in this District.
PARTIES
A. Named Plaintiffs

M.D.
21.  M.D. is a fourteen-year-old girl from Corpus Christi, in Nueces County. M.D. was
originally brought into state custody at age eight, placed with relatives, and then again brought
back into state custody at age ten. Over the four years that M.D. has most recently been in the
care of the state, DFPS has repeatedly failed in its obligation to provide for her safety and well-
being. Instead of providing her with services and therapy to address the maltreatment that
caused her removal from her parents and the abuse she suffered while living in a DFPS-selected
placement, DFPS has compounded that trauma by placing her for years in inappropriate

institutions; failing to provide her with critically-needed mental health evaluations and services;



overmedicating her with powerful psychotropic medications; failing to seek and secure an
appropriate permanent home for her; and subjecting her to numerous and frequent placement
moves that have prevented her from establishing lasting relationships with caregivers, therapists,
or even other children.

22.  When M.D. was eight years old, DFPS removed her from her parents due to neglect by
her mother and abandonment by her father. After nine months in the state’s custody, DFPS
placed M.D. in conservatorship with her aunt and uncle. However, when M.D. was ten years
old, DFPS removed her from this home, because her cousin sexually assaulted her while she was
under the aunt and uncle’s conservatorship.

23.  After removing M.D. from her relatives’ home, DFPS moved the ten-year-old child
through three foster placements over the next six months. Eventually, DFPS placed M.D. in a
foster home in Dallas, over 400 miles from her home community.

24. Toward the end of 2007, DFPS moved M.D., still only ten years old, to an institution, an
RTC in Victoria. After three months in this facility, M.D. became suicidal. She stayed there for
almost two and a half years, steadily deteriorating both emotionally and psychologically. During
this time, DFPS assumed PMC of the child.

25.  From the RTC, DFPS sent M.D. to an acute care facility just outside of Houston, without
making any permanent plans for her. After two months, DFPS moved M.D. 300 miles away to
yet another RTC in Denton.

26.  While at that RTC, M.D. and another young child left the facility and walked to a nearby
retail establishment where M.D. was raped. After the rape, DFPS did not provide M.D. with any
special counseling, even though M.D. was so traumatized that she had started cutting herself.

Instead, RTC staff chastised M.D. for leaving the facility. In the midst of the emotional turmoil



resulting from the assault, DFPS sent M.D. to a juvenile detention center after a disturbance at
the RTC.

27. During the four years that M.D. has been in foster care, DFPS has moved her through at
least seven different foster placements, as well as hospitalizations. For much of this time, this
young child has been kept in institutions of one kind or another — RTCs, psychiatric centers, and
detention facilities. With such an existence, M.D. has been unable to form any lasting
relationships.

28.  M.D. is currently placed in an austere, restrictive short-term therapeutic placement in San
Antonio. M.D. has no privileges of any kind. She has no visitors. She cannot have any
toiletries. She is warehoused and alone. Her DFPS caseworker has said that M.D. will be
transitioning from this facility to another RTC.

29.  As M.D. has moved through the foster care system, she has been given numerous
psychotropic medications. These drugs have been used as a chemical substitute for the care,
counseling, and permanent placement in a family that DFPS is obligated to seek and secure for
her. M.D. is now diagnosed with bipolar disorder and depression.

30.  While M.D. is nominally in the eighth grade, she has been placed in a number of schools
attached to the institutions where she was placed. In those schools, she has been advanced from
one grade to the next based on her age. Her true academic progress has been constantly
interrupted by her placement in a series of far-flung facilities.

31.  Although DFPS knew early on that M.D.’s parents were not capable of parenting her, and
in fact had removed her from their care in 2005, it was not until July 2010, more than three years
after she was brought into foster care for the second time, that M.D. was freed for adoption.

32.  Despite the fact that M.D. has consistently asked to be adopted, DFPS has continually



failed to seek and secure a permanent family for this lonely child. At the age of fourteen, M.D.
faces the prospect that she will age out of care after four more years of being shuffled around the
state from institution to institution.

33.  Defendants have violated M.D.’s constitutional rights by failing to protect from her from
harm while in their care; failing to provide adequate supervision over her foster care placements;
subjecting her to frequent moves across the state far from her home community; failing to
arrange for adequate therapy to address the trauma she has suffered both before and while in
DFPS custody; subjecting her to unnecessary psychotropic medications; keeping her for long

periods in institutions; and failing for years to identify or plan for an appropriate permanent

placement.
D.1.
34. D.I. is a nine-year-old boy from Houston, in Harris County, who came into the Permanent

Managing Conservatorship of the state in August 2010. DFPS has failed to keep this young boy
safe while in its custody, instead placing him in one foster home that could not meet his needs
and in another where he was sexually abused. DFPS has failed to provide D.I. with adequate
counseling to address either the trauma he suffered at home or while in foster care, instead
allowing him to be administered powerful psychotropic medications. Additionally, the
Department has failed to take timely and appropriate steps to identify a permanent home for this
boy.

35.  DFPS first became involved with D.I. and his mother in July 2007, when D.I. was five
years old. The boy’s mother had a serious drug addiction and did not feed D.I. at home, leaving
the young boy to cook for himself and scrounge in dumpsters for food. D.I.’s father, who did not

live with them, knew of the mother’s neglect, but was himself an alcoholic and drug addict.



Over the next twelve months, the boy acted out in school, and DFPS received several reports of
the mother’s neglectful supervision and physical and medical neglect of D.I., but all were ruled
out after investigation by DFPS staff and administrators.

36.  After D.I. ran away from home in July 2008 at age six, DFPS again investigated, and this
time decided to leave the child in the home under a safety plan which provided services to D.I.
and his mother. This plan proved unsuccessful, and in late February 2009, the Department
brought D.I. into state custody.

37. DFPS first placed D.I. with a relative who had five children of her own. For the first
three months that he was with this relative — but still in DFPS custody — DFPS did not arrange
for D.I. to receive any therapy to address the extreme neglect he had suffered. Eventually, the
relative expressed to DFPS that she could not manage the behaviors of this unsocialized child.
38. In June 2010, when D.I. was eight, DFPS moved him to a foster home, where just one
foster parent cared for five children and adolescents, some of whom had histories of acting out
sexually. In this inadequately supervised placement, D.I. was sexually abused by three older
boys on more than one occasion. DFPS did not close this foster home after learning of the abuse.
39.  DFPS removed D.I. from this home and placed him in another foster home. Although
D.I. had recently been sexually abused by older boys, DFPS selected a foster home which housed
at least five other boys. Again, there was a single foster parent to care for all of the children in
the home. D.I. remained in this placement for just ten days.

40.  During this time, D.I. was admitted to a psychiatric hospital, where he was reevaluated by
a new doctor and therapist and diagnosed with Attention Deficit Hyperactivity Disorder,
Reactive Attachment Disorder, and Oppositional Defiant Disorder. D.I. was prescribed multiple

psychotropic medications. D.I. continues to be given these medications, which make him



extremely lethargic and unable to focus.
41.  In August 2010, DFPS took Permanent Managing Conservatorship of D.I. Within weeks
of taking PMC, in September 2010, DFPS moved D.I. to a new foster home. Although the foster
parent initially said that she was interested in adopting, she has since stated that she will not
adopt D.I. DFPS subsequently placed three girls who have been sexually abused in the same
home. D.I. remains in that home.
42.  D.I.’s academic progress has suffered during his time in foster care, due to his moves and
overmedication. DFPS has failed to provide D.I. with sufficient therapy to address the sexual
abuse he suffered in its custody.
43. Although D.I. is legally free for adoption, DFPS has failed to take timely action to
provide this child with the services and supports he needs to address his behavioral and mental
health issues and ensure that he can become part of a safe and nurturing family.
44.  Defendants have violated D.I.’s constitutional rights by placing him in a foster home
where he was sexually abused; failing to arrange for adequate therapy to address the trauma he
has suffered both before and while in foster care; subjecting him to the overuse of psychotropic
medications; moving this young boy from placement to placement; and failing to take action to
ensure that D.I. can leave foster care to a permanent and loving family.

Z.H.
45.  Z.H. is a ten-year-old boy from San Antonio, in Bexar County. Z.H. is the oldest of three
boys, born of the same mother but each with a different father.
46.  Z.H. and his youngest brother were removed from their mother’s home and brought into
foster care by DFPS in February 2009. The youngest brother, who was an infant when the boys

were removed, was placed with foster parents who are now in the process of adopting him.
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DFPS took legal custody of the middle brother in March 2009, leaving him with his father with
whom he had been living. Z.H., however, has been shuffled by DFPS from one placement to
another, often many hundreds of miles from his home. DFPS has failed to provide Z.H. adequate
services, instead consenting to his medication with powerful psychotropics. DFPS has failed to
seek and secure a permanent home for this child, instead leaving him to languish in institutions.
47.  Prior to entering foster care, Z.H. had been physically abused and neglected by his
alcoholic and drug-abusing mother and sexually molested by men she brought home. Because of
this serious maltreatment, Z.H. was in immediate need of services and therapy as soon as he
entered care. DFPS provided neither, but instead allowed this child to be prescribed powerful
drugs to control the symptoms of his trauma. DFPS placed Z.H., without his brothers, in a
privately run emergency shelter in Kerrville, licensed to hold twenty children from birth through
seventeen years old. Z.H. was nine years old at the time. While Z.H. was at the shelter his
prescriptions ran out, but the shelter operator did not refill them or inform Z.H.’s DFPS
caseworker.

48.  In March of 2009, DFPS moved Z.H. from the Kerrville shelter to a therapeutic foster
home. Shortly after arriving at the home, however, he was admitted to a hospital in San Antonio
offering acute care for emotionally and behaviorally troubled children.

49.  Z.H.’s condition deteriorated markedly at this facility. His eyes became sunken, with the
pupils dilated and large dark circles beneath them. He appeared largely disconnected from his
surroundings. He somehow acquired a gash on his left cheek which was not stitched, and which
left Z.H. with a scar that only now is beginning to fade.

50. At this facility, the slight eight-year-old was given a cocktail of eight psychotropic

medications. These drugs had powerful side effects: Z.H. became aggressive and agitated; was
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prone to abrupt and spontaneous movements; and was unable to control the movement of his
tongue. These symptoms were so powerful that on at least one occasion (in May, 2009), hospital
staff gave Z.H. emergency injections of Benadryl and Cogentin — a medication designed to treat
the symptoms of Parkinson’s disease — in an attempt to control them.

51.  The San Antonio hospital discharged Z.H. in June 2009. Because DFPS had made no
other plan for him, Z.H. was taken to an emergency shelter in Lometa, more than 100 miles
away. The shelter staff saw that Z.H. was medically unstable, and they had him admitted to a
hospital in nearby Lampasas. The next day, he was transferred to a hospital in Belton, about 60
miles away.

52. The records of the Belton hospital note that Z.H. arrived overmedicated and on a
stretcher, and that he required heavy stimulation just to keep his eyes open. Z.H. remained at the
Belton facility, first in its hospital and then in its affiliated RTC, for an extended period of time.
53. Z.H. is now in an RTC designed to house 26 boys from ages seven to thirteen, in
Nacogdoches, about 300 miles from his home community of San Antonio. Of the two years he
has been in DFPS’s care, Z.H. has spent all but a few months in institutions. Z.H. entered the
state’s PMC in July 2010. He is now ten years old.

54.  DFPS has failed to take appropriate steps to seek and obtain a permanent family for Z.H.,
and did not begin to take steps to have him freed for adoption until early 2011 — when Z.H.’s
mother was arrested for murder.

55.  Although Z.H. is in the state’s PMC, DFPS has failed to develop and implement an
appropriate plan for him to grow up in a safe and nurturing family. DFPS has done little to
ameliorate the severe damage Z.H. suffered in his mother’s home but has instead compounded

that damage by shuffling him from one institution to another, where his primary “treatment” has
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been powerful psychotropic drugs. These drugs have, at times, made it difficult if not impossible
for him to effectively participate in the little therapy he has been offered.
56.  Defendants have violated Z.H.’s constitutional rights by subjecting him to
institutionalization and to over-medication; subjecting him to frequent placement moves; placing
him far from his home community; failing for too long to arrange for adequate therapy to address
the trauma he has suffered; failing to allow him reasonable contact with his siblings; failing to
develop and implement an appropriate plan for him; and failing to take timely action to seek and
secure a permanent family for him.

S.A.
57. S.A. is a fourteen-year-old girl who entered Texas foster care in November 2001, when
she was five years old. She has been in the PMC of the state since October 2002, and she is
legally free for adoption. Since she came into state custody nine years ago, DFPS has moved
S.A. through at least 24 placements. She has endured 21 moves since becoming a permanent
ward of the state, often to distant parts of the state. Despite the state’s obligations to provide
appropriate services and treatment for her and to secure a permanent placement, S.A. remains in
foster care, having spent more than six of her nine years in state custody in institutional
placements.
58. S.A. was taken into foster care when her grandmother, who had formally adopted the
child in Florida, was detained on outstanding warrants while crossing the border from Mexico
with her boyfriend, a registered sex offender, and S.A. S.A. came into DFPS custody in
Brownsville, Cameron County, in DFPS Region 11.
59.  DFPS initially placed S.A. in a foster home. Over the next nine months, DFPS moved

S.A. between multiple foster homes, hospitals, and an emergency shelter, before sending her, at
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the age of six, to an RTC in Victoria, Texas, in DFPS Region 8. While in this RTC, S.A. was
legally freed for adoption. However, DFPS failed to take necessary steps to seek and secure an
adoptive home for her.

60.  When S.A. was discharged from the RTC, DFPS moved her to another congregate
facility. This was S.A.’s longest placement, which she entered at age seven and where she
remained for more than three years until she was ten years old. At one point S.A. was moved to
the facility’s General Residential Operation (“GRO”), which provided less treatment than the
RTC, but after only one month she was returned to the RTC. Despite the fact that a court
ordered that S.A. be moved to a less restrictive placement, DFPS found no alternative, more
appropriate or more home-like placement for her.

61.  In April 2007, DFPS moved S.A. to a therapeutic foster home, but this placement lasted
only two days. DFPS then placed her in another therapeutic foster home which lasted only two
weeks. Over the course of the next four years, DFPS cycled S.A. through a series of therapeutic
foster homes, RTCs, GROs, and hospitalizations. These placements have been across the state,
in at least four of DFPS’s eleven regions.

62. S.A. is currently at an RTC in Kerr County, six hours from Brownsville.

63.  When she was first brought into state custody, S.A. presented no acute emotional
problems or mental illness. During her years in foster care, however, her behavior has
deteriorated, and she is now described by DFPS as needing a placement that is “experienced in
working with anxiety and grief/loss issues.” She is currently on multiple medications prescribed
for schizophrenia and clinical depression.

64. S.A.’s frequent moves from one placement to another have been accompanied in most

instances by a change of therapist, as well as by transfers from one school to another, limiting
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her therapeutic and educational progress.
65.  S.A’’s case has been transferred from one DFPS caseworker to another — twelve in total.
In fact, S.A. had one caseworker for just one month.
66. In nine years of state custody, DFPS has not developed an individualized adoption
recruitment plan nor made any specialized efforts to find a permanent home for this child.
67.  Defendants have failed to provide S.A. with any place in the State of Texas that she can
call home. Defendants have violated S.A.’s constitutional rights by failing to develop and
implement an appropriate plan for her; subjecting her to frequent moves; placing her far from the
community where her case is managed; failing to protect her from emotional harm while in care;
failing to identify an appropriate permanent placement for her; and failing to arrange for
adequate therapy to address the trauma caused her by the lack of stability in her placements and
relationships, instead subjecting her to overmedication to mask her behavioral symptoms.

A.M.
68.  A.M. is a thirteen-year-old girl from Canton, in Van Zandt County who has been in foster
care since July 2004 and is in the PMC of the State of Texas. While A.M. has been in its
custody, DFPS has separated her from her sisters, shuffled her from one placement to another,
placed her in inappropriate foster homes, and left her for years in an institution. DFPS has failed
to provide A.M. with therapy necessary to deal with the traumas she has experienced and instead
has subjected her to powerful psychotropic medications. Although she is legally free for
adoption, DFPS has failed to seek and secure a permanent adoptive home for A.M. She remains
in a temporary foster home with no adoptive prospects.
69.  When A.M. was only six years old, she watched a violent physical fight among her

mother, her mother’s then-boyfriend, and an ex-boyfriend. A.M. called the police, and DFPS
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removed the girl and her sisters.

70.  A.M. has three younger half-sisters. DFPS placed the oldest of the three with paternal
relatives in Van Zandt County, who have maintained sporadic contact with A.M.

71. The youngest was not born until A.M. was ten years old and already in the PMC of
DFPS. DFPS removed that infant from her mother at birth and placed her in a foster home
where A.M. was allowed to visit only once. This sister was soon adopted by a paternal uncle,
who has maintained no contact with the mother’s side of the family.

72.  A.M.’s middle sister, only a baby when the girls were removed from home, went with
A.M. into DFPS custody. DFPS first placed A.M. and her sister in a nearby foster home, where
they had no contact with extended family. After only a few months, the elderly foster parents
told DFPS that they could not handle caring for the baby, and DFPS moved the girls to another
foster home.

73. This next foster home was also in Van Zandt County. The girls’ great-grandmother was
allowed to visit only at public places. After a few months, those visits stopped, and the foster
parents no longer even returned calls from A.M.’s great-grandmother. The foster mother’s adult
son, who had a drug problem, had moved back home with his girlfriend, and the two would often
fight in front of the children. At this home, A.M. was forced to drink vinegar and to run laps in
the summer heat as punishment. A.M. disclosed this treatment, and DFPS removed the girls
after almost one year in this placement, but did not close the foster home.

74.  DFPS placed the sisters in another purportedly therapeutic foster home. Although this
home was considered pre-adoptive, DFPS did no individualized screening to ensure that this was
a proper placement for A.M.; instead, the parents received official approval to operate a foster

home only hours before learning that A.M. and her sister would be sent there. A.M.’s DFPS
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caseworker at that time promised repeatedly that A.M. would not be separated from her sister.

75.  After A.M. and her sister had lived for more than a year and a half in this home, the foster
parents agreed to adopt only the toddler. DFPS did not inform A.M. of this decision or otherwise
prepare her. Instead, one day when A.M. was nine or ten years old, the foster father took A.M.
for a drive and announced to the fourth grader that her little sister was being adopted by the
family, but that A.M. was not. A.M. began acting out in school, and was eventually sent to a
psychiatric hospital in McKinney, in Collin County.

76. After approximately one month in the hospital, in January 2007, A.M.’s DFPS
caseworker, who had promised never to separate the sisters, collected A.M.’s possessions and
picked A.M. up from the hospital. The DFPS caseworker drove A.M. more than 300 miles to a
self-described “long-term care facility” located in Boerne, Kendall County, outside of San
Antonio. There, A.M. lived in one of several cottages, each of which housed sixteen children.
77.  In her sparsely furnished room at the Boerne facility, A.M. was allowed to display only
one personal photograph. The bathrooms were kept locked, and A.M. was required to ask
permission if she needed to use one.

78.  Not long after A.M. arrived at that facility, she began to suffer from tremors and shaking
of her extremities due to one of the psychotropic medications prescribed for her. A.M. had
previously been prescribed this medication, and explained to staff at the new placement that she
reacted badly to it, but she was given the drug anyway. A.M.’s reaction to the medication was so
severe that she had to be hospitalized for approximately one week while she was weaned from
the drug.

79. At the facility in Boerne, A.M. suffered injuries to her face and arms from being

restrained on a concrete floor. She was administered several psychotropic medications every
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morning by a staff member who would apologize as she gave the child the drugs. The
medications made A.M. vague and inattentive until about one in the afternoon. The staff
member who was designated as A.M.’s counselor or therapist starting in mid-2010 was provided
no information by DFPS about A.M.’s history, including the circumstances of A.M.’s removal
from home.

80.  While in this facility, A.M. was placed far from her home, and eight hours from her
great-grandmother. Even when her great-grandmother was able to visit, A.M. was permitted to
leave the facility campus for only a few hours.

81.  While A.M. was at this placement far from the DFPS Region where her case was being
managed, her DFPS case was reassigned five times and no DFPS worker ever visited A.M.
After three years at the institution, in late January 2011, DFPS instructed A.M.’s counselor at the
Boerne placement to prepare the child to be moved within the week to a new foster home. A.M.
had one telephone conversation with the mother at the foster home prior to being moved. In
early February 2011, DFPS moved A.M. to a foster home in Smith County.

82.  Defendants have violated A.M.’s constitutional rights by failing to develop and
implement an appropriate plan for her; failing to protect her from harm while in care; placing her
in homes and facilities that are not appropriate for her needs; failing to arrange for reasonable
contact with her sisters or other family members; placing her far from her home community;
allowing her to be heavily and unnecessarily medicated; isolating her in a congregate setting for
years without any effort to find her a less restrictive placement; and failing to develop and

implement a plan to enable A.M. to leave DFPS custody and grow up in a permanent home.
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J.S.
83.  J.S. is a nine-year-old boy from Morton, in Cochran County, about an hour west of
Lubbock. Since J.S. came into state custody, he has spent his time institutionalized at two
different RTCs, in a group home, and in a series of foster homes. Many of these placements
have been hundreds of miles from his home community. DFPS has failed to take the necessary
steps to ensure that J.S. will be raised in a permanent family, and has also failed to ensure that he
receives the services he needs to address the trauma he has suffered. Instead, DFPS has
consented to his treatment with powerful psychotropic drugs.
84.  ].S. and his then sixteen-year-old sister were removed from their mother’s home in 2007,
along with the sister’s own infant child, because of the mother’s neglect. The three children
were first placed in basic foster care in Lubbock. In November 2007, DFPS separated J.S. from
his sister and niece and sent him to a residential treatment center in Victoria, more than 500
miles south of Lubbock. DFPS made this placement change without notifying his attorney ad
litem, thereby contravening both a state statute and a standing order of the Lubbock court that
explicitly require notification in such instances. J.S., only five years old at the time, was the
youngest child at the institution, which also housed some adult mental patients.
85. The walls of J.S.’s room at the RTC were bare cement block, painted white, and the only
furniture was a bed in the middle of the room. The few clothes he had were not appropriate for
the weather. The five-year-old asked the facility staff to help him get a photograph of his sister,
but they did not do so. On one occasion when his attorney ad litem visited him at the RTC, J.S.
asked her for a hug, telling her that “they’re not allowed to touch you here.”
86.  DFPS took permanent managing conservatorship of J.S. while he was at this facility.

Although J.S.’s mother did not comply with her service plan and did not appear to be capable of
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appropriately parenting him, DFPS’s goal for J.S. remained reunification and so no steps were
taken to free him for adoption. Instead, DFPS arranged for telephone visits with his mother and
sister, during which both would repeatedly tell J.S. that he would be coming back to live with the
family. These visits upset J.S., causing him to act out violently.

87.  After a year at the RTC, J.S.’s behavior did not improve. He was violent toward himself
and others. In November 2008, the court found J.S.’s progress at the RTC unsatisfactory, and
ordered that he be transferred closer to home.

88. DFPS found a placement for him in a foster home in Lubbock. While at this foster home
it became clear that J.S. had been damaged by his year at the RTC. The child was assessed as
requiring specialized services, and he was subsequently moved to a therapeutic foster home in
Lubbock. The parents in this home wanted to adopt J.S., but were told that this was not possible,
as he was not freed for adoption.

89.  When a neighbor reported that the foster father had physically abused another foster child
in the home, J.S. was removed and placed in a different therapeutic foster home. After these
allegations were found to be without basis, J.S. was returned to the foster parents who had
wanted to adopt him. By this point, however, J.S.’s behaviors had spun further out of control,
and he had begun to speak of suicide. The foster mother thought that she could cope with the
behaviors and help J.S. Instead, DFPS shipped J.S. to an RTC in Denton, some 300 miles from
Lubbock. He is there now.

90. At this RTC, J.S. attends an on-campus school, where he is frequently restrained and has
“multiple daily incidents of aggression.” He is in the second grade. As of October 2010, J.S.
was receiving four psychotropic medications. He is making little progress in his therapy, which

the treatment center provides for one hour each week.
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91. Though he has just turned nine years old, this boy who came into foster care at the age of
five has no prospects of leaving. He cannot go home to his family, but he is not legally free to be
adopted by a family that still wants him. Long periods of institutional care and moves from one
placement to another have left him traumatized and violent to himself and others, a condition that
is now addressed by frequent restraints and powerful psychotropic medications.

92.  Defendants have violated J.S.’s constitutional rights by failing to provide him the therapy
he needs to address the trauma he suffered at home; traumatizing him further by subjecting him
to unplanned or ill-planned placement moves, institutionalization, inadequate therapy and the use
of powerful psychotropic medications; and failing to take appropriate action to achieve
permanency for him.

K.E.

93.  K.E. is a sixteen-year-old girl from Odessa, in Ector County. K.E. was barely eight years
old when she was brought into foster care, and, over the nearly eight years she has been in the
state’s care, DFPS has repeatedly failed in its obligation to provide for her safety and well-being.
Instead of providing her services and therapy to deal with the trauma she suffered before entering
the state’s custody, DFPS has compounded that trauma by consigning her to institutional
placements at a young age; subjecting her to numerous, frequent, and far-flung placement moves,
thereby preventing her from establishing lasting relationships with caregivers, therapists, or even
other children; failing to provide her with effective mental health services; allowing her to be
medicated with powerful psychotropic drugs; and failing for years to find her an appropriate
permanent home. As a result of this treatment by DFPS, K.E.’s condition has deteriorated while
she has been in care, to the point that she has needed psychiatric hospitalization on at least five

occasions.
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94.  DFPS removed K.E. from her home because of parental neglect, and placed her initially
in a therapeutic foster home, where she remained for a little less than two months. From there,
she was placed in an emergency shelter for almost three months, in violation of state law. The
Department then began shuffling her through a series of placements, primarily congregate
settings and institutions. Most of these were far from her home community, making it difficult
for her family to visit or for her caseworker to truly monitor her treatment and safety.

95. Over the last eight years, DFPS has moved K.E. through at least nineteen different
placements, most of them RTCs and emergency shelters.

96. DFPS has placed K.E. in five different RTCs in the Houston area, over 500 miles from
K.E.’s home. One of the RTCs in which she was placed has had at least 56 confirmed licensing
violations in the last two years, including such things as failure to maintain proper fingerprint
records of staff, failure to give prescribed medication to children on time, inadequate supervision
of children, transporting an unsafe number of children at one time in a van, and serious
deficiencies in the physical plant and furniture.

97.  Although RTCs are intended to be temporary treatment programs that address children’s
emotional and behavioral problems, K.E. has been moved from one to another. Until her current
placement in a therapeutic foster home in Carroll in January 2011, K.E. had not been placed with
a family since July 2008.

98.  K.E. has developed emotional and psychological problems while growing up in the
state’s custody without a permanent home, and is now being given four psychotropic
medications concurrently.

99.  While K.E. is nominally in the tenth grade, her true academic level is lower because her

frequent moves have made it impossible for her to progress as she should in school.

22



100. K.E. is currently placed in a therapeutic foster home in Carroll, in Smith County, more
than seven hours drive from her home in Odessa. Her biological family is unable to visit her in
such a distant placement. K.E. has complained that she is not appropriately cared for in the
foster home, and the foster parent has twice requested that she be moved. Thus far, DFPS has
not located a new foster home for K.E., and her caseworker has indicated that she may end up
again in an RTC.
101. K.E. hopes for a relationship with a loving adult, but due to her distant placements and
frequent moves, there are virtually no adults with whom she feels close. Years of placements in
institutions far from her home community have left her socially isolated.
102.  DFPS has failed to identify a permanent home for K.E. This child will likely age out of
care after two more years of being shuffled around the state by DFPS, moving from one
institution to another in a world she did not make or choose.
103. Defendants have violated K.E.’s constitutional rights by subjecting her to frequent
moves; warehousing her in restrictive institutions; placing her far from her home community;
failing to develop and implement an appropriate plan for her care and treatment; failing to
arrange for adequate therapy to address the trauma she has suffered both before and while in
DFPS custody; consenting to her medication with multiple psychotropic drugs; and failing for
years to identify or plan for an appropriate permanent placement.

D.P.
104. D.P. is a sixteen-year-old girl from Lockhart, in Caldwell County. D.P. was only six
years old when she was taken into foster care, and, over the past ten years, DFPS has repeatedly
failed in its obligation to provide for her safety and well-being. Instead of providing her with

services and therapy to address the abuse she suffered at the hands of her mother and
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grandfather, DFPS has compounded that trauma by failing to provide her with critically needed
mental health evaluations and services; allowing her to be overmedicated with powerful
psychotropic medications and chemical restraints; separating her from her sisters; and failing to
find her an appropriate permanent home. Moreover, DFPS has subjected this child to at least 28
placement moves, including eight RTCs and eight emergency shelters, thereby preventing her
from establishing lasting relationships with caregivers, therapists or even other children. Most
egregiously, DFPS has placed D.P. in inadequately screened foster homes in which she was
subjected to additional sexual abuse.

105. In September 2001 when D.P. was six, DFPS removed her and her then-newborn sister
from their home because the baby had tested positive for cocaine. Later, it was determined that
their drug-addicted mother had physically abused and neglected D.P. and had failed to protect
her from sexual abuse by her grandfather. D.P. herself had been exposed to cocaine in utero, and
subsequently D.P.’s mother had another daughter in 2003 who was also removed at birth because
of exposure to the drug.

106. After removing D.P. from her home, DFPS first put the six-year-old in an emergency
shelter for a few days. DFPS next placed her in one therapeutic foster home and then another;
she spent about four months in each of these placements.

107.  Although initially placed together, the sisters were soon moved to separate placements
and have since completely lost contact with each other. Both of D.P.’s sisters have since been
adopted, by different families.

108. In 2002, DFPS returned D.P. to her home for a trial reunification without adequately
assessing whether her mother was capable of caring for her and without providing sufficient

services to make the reunification successful. The agency removed D.P. again less than four
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months later. DFPS then sent the young girl to another therapeutic foster home, her third such
placement in just over a year. While she was in this home in 2003, D.P. was freed for adoption
and DFPS assumed PMC of the child, then eight years old.

109. A few months later, DFPS sent D.P., age nine, to an RTC. DFPS left D.P. in this
institution for almost two and a half years.

110. DFPS eventually moved D.P. in 2006 from that institution into a foster home without
ensuring that necessary services would be provided to support the placement. The placement
disrupted after not quite six months when the foster parents were unable to cope with the
behaviors of this traumatized child.

111. In the three and a half years between December 2006 and May 2010, D.P. was moved at
least sixteen times. At least five of these placements were in emergency shelters; in fact, D.P.
spent the entire five-month period from October 2007 through February 2008 exclusively in
emergency shelters, contrary to Texas law. At least five other placements were in RTCs, and
five more were in juvenile detention centers. At least one placement was in a psychiatric
hospital. One of the placements was in San Angelo, more than 200 miles from her home.

112.  D.P. was removed from one of the few foster homes in which DFPS briefly placed her
during this period because of concerns that she may have been sexually abused by her foster
mother.

113.  In May 2010, DFPS sent D.P. to live with an aunt and uncle, who were neither licensed
nor overseen by any licensed foster-care agency. D.P.’s uncle sexually abused her while she was
placed in that inadequately-supervised kinship home.

114. To escape the abuse by her uncle, D.P. ran away and, with nowhere else to go, she found

her way back to one of her prior placements. When that placement alerted DFPS, the
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Department sent her to a juvenile detention center for three days.

115.  From the juvenile detention center, DFPS next moved D.P. to an emergency shelter for
almost one month, before sending her to a psychiatric hospital, where she was prescribed as
many as six psychotropic medications concurrently. These drugs have caused her to gain about
30 pounds since the summer of 2010.

116. D.P. was discharged from that psychiatric hospital to an emergency shelter — her seventh
shelter placement during her time in the state’s PMC. From the shelter, DFPS sent D.P. to an
RTC, where she stayed for less than two months.

117. Between late December 2010 and early February 2011, D.P. was hospitalized, then
placed in an RTC, and then hospitalized again. This second hospital admission was extended for
more than a week past her discharge date simply because DFPS found no place else to put her.
118.  On February 2, 2011, DFPS placed D.P. in a foster group home three hours from
Lockhart which housed eight or nine other girls. There was very little supervision in this group
home and D.P. ran away.

119. In late February 2011, D.P. was again hospitalized. At this hospital, the staff chemically
restrained D.P., although this is prohibited by DFPS regulation. D.P. was groggy and struggled
to remain awake because of these drugs.

120.  Although her behaviors did not change from the beginning of her most recent hospital
stay to the end, D.P. was certified by the hospital as “stable” and the hospital told DFPS to move
her to a new placement. In March 2011, DFPS placed D.P. in the only setting that would accept
her: another RTC more than six hours from her home jurisdiction.

121.  Because of D.P.’s frequent moves, some of her school credits have not been properly

recorded, a record-keeping error that may force her to repeat a grade. Despite the difficulties
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created by such frequent moves, D.P. has always done well in school. However, when she was
asked recently to name a favorite academic subject, she replied “I’ve been to so many schools —
what’s the point?”
122.  All told, DFPS has moved D.P. through at least 33 placements during the seven years she
has been in the state’s PMC, in addition to her first four placements before entering the state’s
PMC. With such a peripatetic existence, D.P. has been unable to form any lasting relationships.
She has complained that she has no best friend and has no adults to whom she can turn.
123.  As D.P.’s caseworker has said to the child’s attorney: “For God’s sake — she’s been in
care for ten years and we haven’t been able to do anything for her.” At sixteen years old, D.P. is
likely to remain in care until she ages out at eighteen.
124. Defendants have violated D.P.’s constitutional rights by failing to develop and implement
an appropriate plan; failing to protect from her from abuse while in their care; subjecting her to
frequent moves; placing her in inappropriately restrictive institutions; placing her far from her
home community; failing to arrange for adequate therapy to address the trauma she has suffered
both before and while in DFPS custody; subjecting her to overmedication; separating her from
her sisters and failing to arrange reasonable contact with them; and failing to identify or plan for
an appropriate permanent placement or even to have the Adoptions Unit review her file.

T.C.
125. T.C. is a sixteen-year-old boy from Corpus Christi, in Nueces County. He entered Texas
foster care when he was eight years old. Over the nearly eight years that he has been in the
state’s custody, DFPS has moved T.C. through at least twenty placements, many in distant parts
of the state. Indeed, T.C. has spent almost five years in state custody in eight different

institutions. T.C. remains in foster care without a permanent home, although he has been free for
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adoption for more than six years.

126. T.C. is one of eight children. He has four older half-siblings and three other brothers.
T.C.’s family has a long history of involvement with the child welfare system dating back to at
least 1987. Three of his half-siblings were found to have been sexually abused. T.C. had been in
foster care at least once before in Ohio when he was just three years old.

127. DFPS brought T.C. and his three brothers into foster care in April 2003 when his parents
were arrested. T.C. was found to have been physically and sexually abused.

128. DFPS first put T.C. in a foster home placement that lasted just seven days. During T.C.’s
next two months in state custody, DFPS moved him through two more foster homes before
sending him, at just nine years old, to an RTC in Victoria. He remained there for eleven months.
129. T.C. was discharged from that RTC May 2004. Over the next six months, DFPS again
moved him through two foster homes and an emergency shelter. During this time, he entered the
PMC of the state and was legally freed for adoption.

130. T.C. was next placed in what would be the first of seven psychiatric or behavioral
hospitals. The ten-year-old boy remained hospitalized for nine months. When T.C. was
discharged from the hospital in October 2005, DFPS moved T.C. to another RTC and left him
there for over a year and half.

131.  Over the course of the next five years, DFPS cycled T.C. through a series of foster
homes, RTCs, and hospitalizations. At one point, DFPS moved T.C. to a relative’s home, but
this lasted for just one month. T.C.’s placements have been as far away from his home as San
Antonio, Waco, and even Tyler.

132.  One of the RTCs where DFPS placed T.C. in September 2009 had a history of licensing

violations including incidents in which staff members beat, choked, cut, and bruised children; a
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riot broke out when staffing was insufficient to control the children; and children attempted
suicide when staff failed to supervise them. T.C. remained in this facility for over one year.
T.C.’s emotional state distinctly deteriorated while at this RTC. He was eventually sent to an
adult jail for several days because he threw a rock at an administration building.

133. T.C. is currently in an RTC in Greenville, over 450 miles from his hometown of Corpus
Christi.

134.  DFPS has separated T.C. from his three brothers, who were eventually adopted together
by a family in Corpus Christi. He has visited with them or with his half-siblings in years. One
of his brothers would like to reestablish contact with T.C., but that has not occurred as the
teenage brothers are placed over 450 miles apart.

135.  The only person with whom T.C. truly has a relationship is his DFPS caseworker. She
has been unable to visit him regularly, if at all, in his last two placements because of the distance.
136. T.C.’s frequent moves from one placement to another have been accompanied in most
instances by a change of therapist, as well as transfers from one school to another, limiting both
his treatment and his educational progress.

137. During T.C.’s years in foster care, his emotional and psychological status has
deteriorated. T.C. has been diagnosed at various times as having ADHD, depression, bipolar
disorder, anxiety, and Asperger’s syndrome. T.C. has been placed on several psychotropic
medications.

138.  On more than one occasion, T.C. has run away from an RTC and sought to get himself
admitted at a hospital.

139. In nearly eight years of having this child in state custody, DFPS has failed to find T.C. a

permanent home with a loving family. Nor has DFPS prepared T.C. to live on his own if DFPS
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ultimately fails to secure a permanent home for him and he ages out of DFPS custody.

